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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

LARO, Judge: Petitioners petitioned the Court to
redeterm ne Federal incone tax deficiencies of $13,517 for 1994
and $14, 407 for 1995 and accuracy-rel ated penalties of $2,703 for
1994 and $2,881 for 1995 for substantial understatenment of income

tax. Follow ng concessions, we nust decide whether petitioners



may deduct the traveling expenses at issue. W hold they may.!?
Unl ess otherw se indicated, section references are to the
I nternal Revenue Code in effect for the subject years. Rule
references are to the Tax Court Rules of Practice and Procedure.
Ref erences to petitioner in the singular are to Thomas J.
Mtchell.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated. The stipulation of
facts and the exhibits submtted therewith are incorporated
herein by this reference. Petitioners resided in Lockport,
[I'linois, when their petition was filed. They were husband and
wi fe during the relevant years, and they filed joint Federal
i ncone tax returns for those years.

Petitioner was born in Decenber 1933, and he has worked and
lived in the Chicago, Illinois, area for nost of his life. After
living outside of the Chicago area for a brief period of tine
before 1990, he noved in 1990 back to the Chicago area, settling
in a suburb called Oland Park, Illinois. Wile living in Ol and
Par k, he began to consult as an i ndependent contractor for a
printing conpany in New York, New York. He worked out of his

home, using a roomthat he had set up as his business office.

1 Qur holding on this issue also neans that petitioners are
not |liable for the accuracy-related penalties in dispute, all of
which relate solely to the traveling expenses.
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That room had a dedi cated phone line, a fax machi ne, an answering
machi ne, a desk, and file cabinets.

Anerican Col |l egiate Network (ACN) is a nmagazi ne publisher
based in Los Angeles, California. ACN hired Scott Schmdt in
1991 to be its publisher, and it retained petitioner for 4 nonths
primarily to advise M. Schm dt and it on ACN s printing process.
After the 4 nonths were over, ACN retained petitioner for another
"short period of tinme" to advise it and M. Schm dt on a new
concept for its nmagazine.

M. Schm dt was abruptly fired in 1992, and ACN hired Gayl e
Sweetl and as its new publisher. M. Sweetland had no experience
as a magazi ne publisher, and ACN retai ned petitioner on an as
needed basis to advise her and it for a period of tinme of not
nore than 1 year. During 1992, petitioner, while in California,
advi sed Ms. Sweetland on the intricacies of publishing, and he
advised ACN on its printing process. He also, fromhis hone in
Ol and Park, advised ACN on the circulation of its nagazine.
Petitioner worked for ACN in California for approxi mtely 130
days in 1992. Approxinmately 42 days were spent at ACN s print
shop in Riverside, California, and the remaining days were spent
70 mles away at ACN s offices in Century City, California.

In early 1993, ACN retained petitioner to performa
mar keting study fromhis house in Oland Park and to continue
advising it on an as needed basis. The study would take |ess

than 1 year, and, while working on it, petitioner also traveled



to Riverside to advise ACN on its printing process, and he

advi sed ACN on its nmagazine's circulation fromhis hone in Ol and
Park. Also during that time, petitioner trained an ACN enpl oyee
in Century Cty to supervise the printing and circul ati on of
ACN s magazine. Petitioner worked for ACN in California for
approxi mately 130 days during 1993.

Petitioner expected his engagenment with ACN to stop after he
had conpl eted the marketing study, and, when the study was over,
he confirmed with Ms. Sweetland that his work for ACN was at or
near its end. A few nonths later, in early 1994, M. Sweetl| and
was di agnosed with breast cancer, and ACN retained petitioner to
advise it on its operations on an as needed basis while M.
Sweet | and was undergoi ng nedical treatnent. During 1994,
petitioner substituted for Ms. Sweetland at neetings in Century
Cty, and he advised ACN on the circulation of ACN s nagazi ne
fromhis hone in Oland Park. He was in California for 155 days
during 1994, and he worked for ACN on each of those days; he
wor ked 123 days in Century City and 32 days in R verside. He
worked for ACNin Oland Park for 70 days in 1994.

At the end of 1994, when it appeared that Ms. Sweetl and's
medi cal treatnment was conpl eted successfully, ACN and petitioner
agreed that petitioner's work for ACN in California was conplete
and that any nore consulting services required by himcould be
provi ded by phone fromhis Oland Park hone. A few nonths |ater,

Ms. Sweetl| and’ s cancer netastasized, and ACN asked petitioner to



resune helping it in California on an as needed basis.

Petitioner accepted. In the mddle of 1995, ACN changed its
print shop to one in Stillwater, Cklahoma, and petitioner
traveled to Stillwater to advise ACN on its printing process.
Petitioner was in California for 113 days during 1995, and he
wor ked for ACN on each of those days. He worked in Riverside on
18 days and in Century Cty on 95 days. He worked for ACN on 90
days while in Oland Park and on 21 days while in Stillwater.

Ms. Sweetland died in 1996. Three days later, ACN told
petitioner that his services in Century City were no | onger
needed. ACN told petitioner that it wanted himto continue
advising it on its printing process.

During 1994 and 1995, petitioner travel ed between Ol and
Park and California about 14 tinmes (all between January to May or
July to Novenber), and he rented a small one-bedroom apartnent in
Century Gty in which he placed m nimal furnishings. Petitioner
deducted his travel and apartnent expenses on his 1994 and 1995
tax returns. Respondent disallowed the follow ng expenses

(referred hereinafter as traveling expenses):

1994 1995
Apar t nent $14,950  $15, 705
Tr avel 14, 050 15, 251
Meal s and entertai nment 4, 805 5, 260
Uilities 1, 015 1, 243
| nsur ance 717 1,110

Tot al 35, 537 38, 569
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Fol | om ng concessions, the traveling expenses at issue are as

foll ows:
1994 1995
Apar t ment $14,950  $15, 705
Tr avel 14, 050 12,501
Meal s and entertai nment 4,805 3, 360
Utilities 1, 015 1, 243

Al'l of the disputed expenses for travel and for neals and
entertainment relate to petitioner's travel between Ol and Park
and California. The cost of the apartnent was |ess than the
anount that petitioner would have had to pay had he stayed in a
hotel roomduring his time in California.

Throughout all of the relevant years, petitioner was
registered to vote in Illinois, he registered his car in
II'linois, and he maintained his only checking account in
II'linois. Petitioner's only connection to California was that he
performed services there.

During the rel evant years, ACN did not restrict petitioner
from provi ding additional consulting services to other conpanies,
and it did not give himan office at its Century City |ocation.
Petitioner offered his consulting services to other prospective
clients during those years.

OPI NI ON

We nust deci de whether petitioners nay deduct the traveling

expenses in dispute. Petitioners contend that they may because

petitioner was away fromhis tax home in Oland Park while



tenporarily working in Century Gty and R verside. Respondent
contends that they nmay not because petitioner's tax honme was
Century City. Petitioners bear the burden of proving that
petitioner's tax hone was not in Century Cty. See rule 142(a);

Welch v. Helvering, 290 U S. 111, 115 (1933); Daly v.

Comm ssioner, 72 T.C. 190, 197 (1979), affd. 662 F.2d 253 (4th

Cr. 1981).

A taxpayer ordinarily may not deduct a personal expense.
See sec. 262. A taxpayer may deduct an expense, however, to the
extent that it is: (1) A reasonable traveling expense (e.g.,
| odgi ng, transportation, fares, and food), (2) incurred while
away from hone, and (3) an ordinary and necessary expense
incurred in pursuit of a trade or business. See sec. 162(a)(2);

Commi ssioner v. Flowers, 326 U S. 465, 470 (1946). The purpose

behind this deduction is to alleviate the burden falling upon a
t axpayer whose business requires that he or she incur duplicate

Iiving expenses. See Tucker v. Comm ssioner, 55 T.C 783, 786

(1971); Kroll v. Conmm ssioner, 49 T.C 557, 562 (1968). Wether

the taxpayer satisfies the three conditions necessary for this

deduction is purely a question of fact. See Comm ssioner V.

Fl owers, supra at 470; see also WIIls v. Conmni ssioner, 411 F.2d

537, 540 (9th CGr. 1969), affg. 48 T.C. 308 (1967).
The parties dispute only the situs of petitioner's tax hone;
thus, we limt our inquiry to that question. The U S. Suprene

Court has held that a taxpayer may not deduct the expenses of
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traveling to and living at his place of enploynent unless the
traveling is required by the exigencies of his enploynent, rather
than by his "personal conveni ences and necessities".

Comm ssioner v. Flowers, supra at 474. There, the taxpayer's

princi pal place of enploynent was Mbile, Al abama, and the

t axpayer traveled to Mobile fromhis hone in Jackson

M ssi ssi ppi, whenever his work required himto be in Mbile. The
Court found that this travel was not required by the exigencies
of his enploynent, but resulted fromhis personal choice to live
in Jackson. Since his principal enploynent was in Mbile, he
coul d reasonably have been expected to nove there, which would
have made this travel unnecessary.

The principles articulated in Flowers have subsequently been
applied in other cases. Fromthese cases, we understand that a
taxpayer's principal place of business generally is his or her
tax honme, although his or her residence is in another city or is

not in the same area as the place of enploynent. See Mtchell v.

Comm ssioner, 74 T.C. 578, 581 (1980); Kroll v. Conm ssioner,

supra at 561-562. The rule is different, however, where a
t axpayer's enploynent in another area is tenporary as opposed to

indefinite. See Peurifoy v. Conm ssioner, 358 U S. 59 (1958);

Horton v. Conm ssioner, 86 T.C 589, 593 (1986). A taxpayer's

tax home is his or her residence if the enploynent is tenporary;
the taxpayer's presence at the other location is considered to be

away fromhone. See Kroll v. Conm ssioner, supra at 562. A




taxpayer's tax hone is the location of his or her enploynent if
the enpl oynent is indefinite or permanent; the taxpayer's
presence at a second location is not considered away from hone.
See id. at 562. Enploynent is tenporary if it is foreseeable
that the enploynent wll be termnated within a short period of

tinme. See Mtchell v. Conmm ssioner, supra at 581. Enpl oynent

that starts as tenporary can |l ater becone indefinite, see

Chinmento v. Comm ssioner, 52 T.C. 1067, 1073 (1969), affd. 438

F.2d 643 (3d Gr. 1971), and, when that occurs, the l|location of
t he taxpayer's enpl oynent becones his or her hone, see Kroll v.

Commi ssi oner, supra at 562. A "taxpayer shall not be treated as

being tenporarily away from honme during any period of enploynent
i f such period exceeds 1 year." Sec. 162(a).

W find fromthe facts at hand that petitioner's tax hone
during 1994 and 1995 was in Oland Park. He lived in Ol and Park
during those years, and his consulting practice was based in that
city. H s travel to Century Gty was dictated by the exigencies
of his work for his client, ACN, and not fromhis personal choice
tolive in Century City. He spent nore tinme working during each
of the subject years in Oland Park than he did in Century G ty,
or, for that matter, in California as a whole. His only
connection to Century City was the fact that he provi ded services
there on an as needed basis, and he was able to, and did,
actively seek other engagenents that he would performfromhis

office in Ol and Park.
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Nor was petitioner's tenure in Century Cty indefinite; it
was tenporary. Although respondent notes correctly that
petitioner's work in and around Century City occurred in at |east
5 different years, and that section 162(a) provides that a
"taxpayer * * * [is not] tenporarily away from hone during any
period of enploynent * * * [that] exceeds 1 year", we concl ude
that petitioner's work for ACNin California did not exceed the
1-year period referred to in the statute. Petitioner's work for
ACN was on again and off again throughout the rel evant years,
with ACN continually renew ng his engagenent with it because of
unexpect ed happeni ngs. Moreover, petitioner's travel to ACN s
offices in Century Gty and to the printing plants in Riverside
and Stillwater was incident to the fact that his enpl oynent was
based in Oland Park and that he was providing his consulting
services out of Oland Park. Merely because an i ndependent
contractor may return to the same general location in nore than 1
year does not nean, as respondent asks us to hold, that the
i ndependent contractor is enployed in that general |ocation on an
indefinite basis. This is especially true here where petitioner
was not restricted to working solely for ACN and actual |y sought
ot her engagenents for which he could provide his consulting
servi ces contenporaneously with the services which he provided to
ACN.

We hold that petitioner's tax honme was in Oland Park and,

accordingly, that petitioners are entitled to deduct all of the
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traveling expenses in issue. In so holding, we have considered

all argunents nmade by the parties and, to the extent not

di scussed above, find themto be irrelevant or without nerit.
To refl ect concessions by the parties,

Decision will be entered

under Rul e 155.




